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by Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

374)aaaf at Tr vi ua Name & Address of the Appellant/ Respondent
Top Infrastructure· Pvt Ltd

Ahmedabad
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al{ anfh za srfta am?r sriis 3rra aa & ita gr 3mer uf zunRenf fa aa; r;z 3tf@rah at
3749lea zur grter 3m4a wgd a tat &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

qrd var qryrerur 3rd
Revision application to Government of India :

(1) at1Tr zye sefm, 1994 c#i' 'cITTT 3ra R aa; n mm#i a i tr err <ITT '3tf-'cITTT cB" >ll!.J1'! ~cj)°

iaifa yternma arftRa,war, R via,ua f@mt , at ifra, #ta cfl-cr 'l,cA, m:rcr l=ll1f. ~ ~
: 11 ooo 1 <ITT ~ iJll.fr ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) uf? ma al gtRm ii ura h#l zrR aar a fa4 vsrr zn arr aar ii zar fhf) rver r?
aver i ma a um z mf , a fa quern zn Auel a? a fataa a fan4ht Tuergt m t ufhzu #
mR~ °i?f I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(as) Ira # are fa#tz a qr # Raffa BR1 tix m 1=JTc'f c5 fqf4fut qitr grc aa ma r urazyca # Rd # mi ii it 'l'.fm'f are fan#l n; zrr r2 Raffa ?t · ,

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan·, without payment of
duty.

3if Gara #t snraa zye # gar a fg "Gil"~~ 1=fRf at mu{&sit h an?r "Gil"~ 'clRT ~
frrlli:r cil~ ~- ~ cfl IDxT LJTfur ata zur arfa 3rf@fr (i.2) 1998 tJm 109 IDxT
~ ~ "lTq ID I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a area zyea (3r4ta ) Pzrna4), 2oo1 a fur g airf FclP!Fcf!!c Tua igm zy--a at ufut j, 0
)fa an?gr # uf arr hf fit #tr ma # fl qi-mt vi arft am?gr #6t at-t ufi # rt
'3ftm~ fc!u!T \i'fAT ~- 1 Irr lar • ml 1gf)f a 3lcflIB 'clRT 35-~ "i?i frrmfur "CJft cfl :f@R
cil ~ cil m~ itJITT-6 'c!fc1Ff al uR f elf a1fey

The above application shall be made in duplicate in Form No. EA-8 as specified under·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rfau 3m4ea er urgi icaa va clq ffl m \3"fffi cpl=[ ID "ill ffl 200/- "C!5l""ff :f@R cBl" ~
3jk uni icaa a va cg a unar zt ill 1000 /- cBl" "C!5l""ff :flcTA cBl" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. Q

#tar gyces, a€ta Una yc vi hara 3rah#ta =naf@rat #fa 3r4ta-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 cBl" tJffi 35-~/35-~ cT) 3lcflfu:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) '3@R1Rs1a qRmc; 2 (1) en if ~ 3Tj"ffR cFi 3ml" c#!" 3fl.TlcYI", 3~ cFi l=fflwf if ~ ~. ~
Gura zgen vi hara an@#tu urn@ravur (Rrez) a8t ua 2ftr ff8at, 1&lara sit-20,
#he Rua #rug, au +rz, 31«r4la-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied- against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-.and Rs.10,000/- where amount of duty/ penalty/ demand/ refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

0

0

(4)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

nrnrau gcas rf@fa 497o zqn igif # rgqf-1 # afaf ffRa fh rjar s# 3rr« a
pa 3ma zqnfenf fufu nif@art # 3man r?la l ya uf R 56.6.so h a rzara yea
fez am ztnr afe

fr z[ca, #tu sqra zycas ga hara an@a nraf@raw (frez), a 4fa an#it a mr i
a#czr ziar (Demand) gd s (Penalty) T 1o% qa srm a 3fart ?k tzgrif , 3#f@ram a5 1o

~"{iq1[ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

#c4tar3er ra 3itaraa girt, 9nf@a ztar "a4cartr aria "(Duty Demanded) ­
.:,

(i) (Section) us 1D aaz feefifa uf@;
(ii) fan areadz #fezR uf@;
(iii) rd2fez fruit#fzr 6 h a<a2z@.

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) g sit if@rat at Riaut a4a fit #6) 3it f szn 3naff fhur ua ? it« ye,
ta qr«a zrca vi hara rl#tu =mzmf@raw (aruffa@) frm, 1s2 # ffea &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

szw 32gr a ,fr 34la qf@aur # mar Gzi grca 3rrar area znt us faRa gtfr az grcss h
. " . . .. .:, .:, .:,

10% 2a1arrgth srgfaa us faa1fa zt zaa au a 10% 0=rarer RR s l
In view of above, an appeal against this order shall lie before the Tribu

10% of the duty demanded where duty or duty and penalty are in dispute,
penalty alone is in dispute."
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ORDER INAPPEAL

This appeal has been filed by Mis. Top Infrastructure Pvt. Ltd., 203 Anand Milan

Complex, Opp. Navrangpura Jain Deraser, Navrangpura, Ahmedabad - 380009 [for short ­

'appellant'] against OIO No. CGST-VI/Ref-109/SKC/TOP/18-19 dated 30.11.2018, passed by

the Assistant Commissioner, CGST, Division VI, Ahmedabad South Commissionerate [for short
-'adjudicating authority'].

2. The facts to the present appeal are that appellant had filed a refund claim of Rs.

8,92,361/- for the balance of remaining Cenvat credit of service tax and KKC as on 31.03.2017,

due to closure of business.

3. The adjudicating authority vide abovementioned OIO, rejected the refund claim

of the appellant on the following grounds:

• The Cenvat Credit Rules, 2004 allows the refund of balance lying in the cenvat credit account

only on particular circumstances like export of goods, accumulation of Cenvat Credit Rules, 2004. 0
• The refund claim was filed on 29.06.20 I 8 and thus the provisions of Central OST Act 20 I 7 are

also applicable. The Section 142 (3) of the Act, it is clarified that every claim for refund filed by any

person before, on or after the appointed day, for refund of any amount of CENVAT credit, duty, tax,

interest or any other amount paid under the existing law, shall be disposed of in accordance with the

provisions of existing law and any amount eventually accruing to him shall be paid in cash,

notwithstanding anything to the contrary contained under the provisions of existing law other than

the provisions of sub-section (2) of section 11B of the Central Excise Act, 1944.

4. Feeling aggrieved, the appellant has filed this appeal rarsmg the following
grounds:

• The appellant had surrendered their registration on 06.05.2017 but they were mandatorily

migrated into OST also they did not filed GSTR-Form Tans-I for carrying forward the input tax

credit available as on 30.06.2017 as they were intended to close the business.

• As per the section 140(1) of the COSTAct, 2017 they were entitled to file Trans-I but it was not

made necessary to comply with the option for this they relied on the judgement in the case ofMis
Naffar Chandra Jute Mills Ltd. [ 1993(66)ELT574(Cal)];

• The appellant relied on the judgement in the case of Slovak India Trading Co. Pvt. Ltd.

[2006(201) ELT 559 (Kar)] , Gauri Plasticulture P. Ltd. [ 2018(360) ELT 967 (BOM)] and

Shalu Synthetics Pvt. Ltd. [ 2017 (346) ELT 413 (Tri - Ahmd)] ; for refund of unutilized input

tax credit due to closure ofUnit;

• They are entitled to claim the refund under the provisions of sub-section (3) of section 142 of the

COSTAct, 2017; and

• The appellant submitted that the Principle ofNatural Justice was not followed by the adjudicating

authority as neither show cause was issued to them nor opportunity to be heard in person was

given to them.

0
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5. A personal hearing was conducted on 26.03.2019 in the present appeal wherein

Shri Pravin Dhandharia appeared on the behalf of the appellant and reiterated the grounds of

appeal and submitted that neither show cause notice was issued to them nor personal hearing

letter was issued to them. He requested to remand back the matter to the adjudicating authority.

6. On going through the facts of the present appeal, I find that principal of natural

justice was not followed by the adjudicating authority while issuing the impugned order as no

show cause notice was issued to the appellant and also no opportunity of personal hearing was

given to the appellant.

0

7. In view of the foregoing, without going into the details of the appeal, I remand

back the matter to the adjudicating authority with a direction to adhere the principle of natural

justice to the appellant. The appellant is at all liberty to submit their submission before the

adjudicating authority.

The appeal filed by the appellant stands disposed of in above terms.
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Date :J..{.03.2019

Attested.ii.
Superintendent (Appeal),
Central Tax,
Ahmedabad.0
ByRPAD.

To,

Mis. Top Infrastructure Pvt. Ltd.,
203 Anand Milan Complex,
Opp. Navrangpura Jain Deraser,
Navrangpura, Ahmedabad - 380009

Copy to:-

1. The ChiefCommissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Assistant Commissioner, Central Tax Division- VI, Ahmedabad South Commissionerate.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.

t5: Guard File.
6. P.A.




